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                 TO:  ALL INTERESTED PHYSICIANS 

 
We would like to discuss in this newsletter the rights which a physician has when an 

institution denies or otherwise limits privileges previously afforded to the individual practitioner. 

 

Congress has set forth a degree of uniformity in due process to be followed within the 

Health Care Quality Improvement Act (HCQIA) in 1986. 

 

Certain basic rights are given to the physician, namely, notice of the adverse action; 

challenging the same before an institutional hearing committee and then a further appellate 

review before the hospital’s governing body. 

 

The physician must receive, in writing, the reasons for the action being taken and, most 

importantly, the physician is notified that he or she is entitled to a fair hearing.  We caution our 

clients that a hearing must be requested within the time frame identified within the notice.  The 

notice must give not less than thirty days for the hearing to be requested but if the physician 

neglects to request the hearing within the time frame offered than the hearing is deemed to have 

been waived and, further, it is deemed that the physician has accepted the action being taken 

against him or her. 

 

Once a hearing date has been established a list of witnesses must be furnished of those 

who will be testifying against the physician. 

 

The hearing committee recommends the determination following the testimony given.  No 

member of the hearing committee may be in direct economic competition with the physician who 

is the subject of the hearing. 

 

 

   



 

 

 

The HCQIA guarantees that the physician is entitled to be represented by an attorney and 

may offer his or her own witnesses.  These are among the more important rights granted and the 

physician must also receive a written statement of the reasons for the recommendation which has 

been made. 

 

It is customary for a physician to have appeal rights spelled out in the medical staff 

bylaws. 

 

Assuming for the moment that the physician believes himself or herself to have been 

wronged by the determination the Public Health Law of New York dictates that prior to legal 

challenge in court administrative remedies under the law must first be argued before the New 

York Public Health Council.  The courts have recognized an exception to this rule if the 

physician is suing for monetary damages otherwise unrelated to the underlying case.  

  

The proceeding before the Public Health Council differs from that of standard litigation 

in that there is only a written complaint by the physician with a response by the hospital.  There 

is no other argument nor evidence before the Council issues its decision. 

 

After these remedies have been exhausted the physician can then challenge the findings 

in a court proceeding.  It is quite obvious that the opportunity for success at this point is doubtful 

at the very best. 
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